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MOORE, Judge.

Elizabeth McMullins appeals from a judgment of the Shelby

Circuit Court ("the trial court") concluding that she was not

married at common law to Larry R. McMullins.  We affirm the

trial court's judgment.
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Procedural History

On July 5, 2012, Elizabeth filed in the trial court a

verified complaint for a divorce, asserting that she and Larry

were married at common law and that they had separated and

seeking, among other things, a divorce, a division of the

parties' property, and an award of alimony.  Larry filed an

answer denying that he and Elizabeth were married at common

law and a counterclaim requesting that the trial court "divide

the marital property both personal and real if the court deems

necessary, on a basis commensurate with the facts of this

cause ...."  Elizabeth filed an answer to Larry's

counterclaim.  Larry filed an amendment to his counterclaim,

asserting Elizabeth's adultery as a ground for a divorce "[i]f

the [trial court] establishes a common-law marriage." 

Following a trial, the trial court entered a judgment on

December 8, 2014, concluding that Elizabeth had failed to meet

her burden of proving the existence of a common-law marriage

between the parties.  Specifically, the trial court determined

that "the evidence is not clear and convincing that the

parties had a present, mutual agreement to enter into the

marriage relationship to the exclusion of all other
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relationships, nor that there had been public recognition of

their relationship as a marriage and public assumption of

marital duties."  The trial court, having concluded that no

common-law marriage existed, dismissed the case with

prejudice, denying all other relief requested and concluding

that any pending motions were thereby rendered moot. 

Elizabeth filed a postjudgment motion on December 15, 2014, 

which the trial court denied on February 19, 2015.  Elizabeth

timely filed her notice of appeal to this court. 

Facts

Elizabeth testified that she and Larry had commenced

their relationship as husband and wife on April 13, 1987.  She

stated that they had never participated in a marriage ceremony

but that they had worked together and lived together. 

According to Elizabeth, she and Larry had separated once in

1987 and another time from December 1998 until October 2001,

but, she stated, otherwise they had lived together as husband

and wife until July 1, 2012.  She stated that they had

reconciled in 2001 after her son died and that she and Larry

had subsequently been awarded custody of her son's children.

Elizabeth presented as an exhibit Larry's deposition that was
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taken on October 24, 2005, in the custody proceedings

regarding her son's children, in which Larry had stated that,

although he and Elizabeth had never gone through a marriage

ceremony, they considered themselves to be married.  She

stated that, at the time of the trial in the divorce

proceedings, those children were 19 and 14, and the 19-year-

old is married. 

Larry testified that he and Elizabeth had had a

relationship off and on for many years.  He stated that, at

one point in late 2004 or 2005, he had felt like he was

married to Elizabeth during the period after her son had died

when she was trying to get custody of her grandchildren. 

Discussion

Elizabeth argues on appeal that the trial court erred in

concluding that the parties were not married at common law.

"In Alabama, recognition of a common-law marriage requires

proof of the following elements: (1) capacity; (2) present,

mutual agreement to permanently enter the marriage

relationship to the exclusion of all other relationships; and

(3) public recognition of the relationship as a marriage and

public assumption of marital duties and cohabitation."  Gray
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v. Bush, 835 So. 2d 192, 194 (Ala. Civ. App. 2001).  In

Stringer v. Stringer, 689 So. 2d 194 (Ala. Civ. App. 1997),

this court stated, in pertinent part:

"'"Courts of this state closely
scrutinize claims of common law marriage
and require clear and convincing proof
thereof." Baker v. Townsend, 484 So. 2d
1097, 1098 (Ala. Civ. App. 1986), citing
Walton v. Walton, 409 So. 2d 858 (Ala. Civ.
App. 1982). A trial judge's findings of
facts based on ore tenus evidence are
presumed correct, and a judgment based on
those findings will not be reversed unless
they are found to be plainly and palpably
wrong. Copeland v. Richardson, 551 So. 2d
353, 354 (Ala. 1989). The trial court's
judgment must be viewed in light of all the
evidence and all logical inferences
therefrom, and it "will be affirmed if,
under any reasonable aspect of the
testimony, there is credible evidence to
support the judgment." Adams v. Boan, 559
So. 2d 1084, 1086 (Ala. 1990) (citation
omitted).'"

689 So. 2d at 197 (quoting Lofton v. Estate of Weaver, 611 So.

2d 335, 336 (Ala. 1992)).

Assuming, without deciding, that Elizabeth presented

clear and convincing evidence of her and Larry's capacity and

their present, mutual agreement to permanently enter into the

marriage relationship to the exclusion of all other

relationships, she was still required to present clear and
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convincing evidence regarding the public's recognition of

their relationship as a marriage.  Gray, supra.  

The evidence presented with regard to the public's

recognition of the parties' relationship as a marriage is as

follows.  Debbie Mitchell, who had worked with Larry for

several years beginning in 2007 and who had later met

Elizabeth, testified that, in her opinion, the parties were

married because Larry had stated to her that, as far as he was

concerned, he and Elizabeth were married.  She stated that she

had told him at that time to "just go get a ring and do it

right."  Justin Knighten, who is married to Elizabeth's

granddaughter, who Elizabeth and Larry had received custody of

following Elizabeth's son's death, testified that it was his

understanding that Larry and Elizabeth had never officially

married and that they slept in separate bedrooms.  He

testified that he considers Larry his grandfather-in-law

because his wife considers Larry her grandfather.  When asked

whether his wife considered Larry her grandfather because he

was married to her grandmother, he stated that he did not know

how his wife "looks at it."  Mitze Matzke, who had worked for
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Larry's business, testified that she had never heard Larry and

Elizabeth refer to each other as "husband" and "wife." 

Rachel Dunnaway, who is married to Elizabeth's youngest

son, testified that there was no physical relationship between

Larry and Elizabeth.  She stated also, however, that Larry and

Elizabeth had resided together, had vacationed together, and

had hosted people at their house.  When asked if she

considered Larry and Elizabeth to be married, she stated: 

"Yes, I guess."  Dunnaway testified further that she did not

consider them to be legally married.  Carmon Hall, who had

known Larry and Elizabeth for 10 years, testified that she had

not heard Larry and Elizabeth refer to themselves as being

married; she testified further, however, that when they had

been trying to get custody of Elizabeth's grandchildren

(hereinafter referred to collectively as "the children") Larry

had asked her to read his and Elizabeth's depositions to see

what she thought.  According to Hall, Larry and Elizabeth had

referred to themselves in their deposition testimony as being

married.  Hall also testified that she had gotten "[Larry's

and Elizabeth's] personal stuff ready for their taxes," which,

she said, they had filed jointly as if they were married.  She
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stated also that Elizabeth, Larry, and the children were "like

a family" –- they had had holiday dinners like normal families

do and Larry and Elizabeth had taken the children to school,

had picked the children up from school, and had met with the

children's teachers together. 

Julian Branson, Larry's neighbor, testified that

Elizabeth had asked him in 2011 whether he knew that she and

Larry were not married.  He stated that, before she had made

that statement, he had assumed that they were married. 

Larry testified that he had heard Elizabeth refer to him

as her husband after 2005.  He testified that they had been

filing joint income-tax returns since 2005 and that they might

have opened a joint bank account in 2004.  Larry asserted in

a motion before the trial court that Elizabeth had "run up

many over-draft fees on the parties' joint account." 

Elizabeth testified that she did not think that they had had

a joint bank account in 2005. 

We conclude that, given the testimony presented, the

evidence as to whether the parties had held themselves out to

the public as a married couple and, thus, whether there was

public recognition of their relationship as a marriage, is
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disputed, at best.  The trial court could have interpreted

Mitchell's testimony that she had told Larry to "get a ring

and do it right" to mean that she had thought that the parties

were not married.  With regard to Hall's testimony, the trial

court could have considered the facts that Hall had merely

read the deposition testimony of the parties and had inferred

from their testimony that they were married; Hall did not

indicate that either party had otherwise presented himself or

herself to her as being married.  Although Dunnaway testified

that she "guessed" she considered the parties to be married,

that testimony is not clear and convincing evidence indicating

that the parties had held themselves out as a married couple

to Dunnaway.

Similarly, Knighten's testimony indicating that he knew

that the parties had never officially married indicates his

understanding that the parties were not married at any time. 

The trial court also could have considered Knighten's

testimony indicating that his wife considers Larry to be her

grandfather to mean only that Larry and Knighten's wife have

a familial relationship; that testimony does not lead to a

conclusion that Knighten's wife considered Larry to be her
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grandfather because of his relationship with Elizabeth,

particularly because that question was asked and Knighten

clarified that he was unsure of his wife's reasoning.  Branson

testified that Elizabeth had stated specifically that the

parties were not married. 

In Copeland v. Richland, 551 So. 2d 353 (Ala. 1989), our

supreme court affirmed a trial court's finding that the

parties in that case were married at common law despite

conflicting evidence; the court stated, in pertinent part: 

"The ore tenus rule is uniquely applicable to just this type

of case. The trial court's conclusion from the evidence will

not be overturned when it is so well supported by the evidence

and when the trial court had the added advantage of seeing and

hearing the witnesses."  551 So. 2d at 355.  Like in Copeland,

the evidence was conflicting in the present case.  See also

Lofton v. Estate of Weaver, 611 So. 2d at 336 (affirming

finding that there had been no common-law marriage when

evidence was disputed and finding was supported by credible

evidence).  Although Larry testified that the parties "may"

have opened a joint bank account together, that evidence, even

if proven, would not necessarily require a finding that the
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parties had held themselves out as a married couple and that

there was public recognition of their relationship as a

marriage.  In Melton v. Jenkins, 92 So. 3d 105, 108-10 (Ala.

Civ. App. 2012), this court determined that, despite testimony

indicating that the parties in that case had had a joint

checking account and a joint savings account, there was not

sufficient evidence to support a finding of a common-law

marriage.  

Because, in the present case, credible evidence supports

the trial court's determination that there had not been a

public recognition of the parties' relationship as a marriage

and the public assumption of marital duties, the trial court's

judgment is affirmed. 

AFFIRMED.

Pittman and Donaldson, JJ., concur.  

Thompson, P.J., dissents, without writing.

Thomas, J., dissents, with writing.
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THOMAS, Judge, dissenting.

I respectfully dissent.  In my view, the evidence

presented does not support a conclusion that Elizabeth

McMullins and Larry R. McMullins failed to comport themselves

in such a manner as to achieve public recognition of their

status as common-law husband and wife.  See Dyess v. Dyess, 94

So. 3d 384, 387 (Ala. Civ. App. 2012)(quoting Gray v. Bush,

835 So. 2d 192, 194 (Ala. Civ. App. 2001)).    

I find it beyond dispute that Elizabeth elicited

testimony indicating that the parties had achieved public

recognition of their status as common-law husband and wife. 

Most persuasive to me is Larry's deposition testimony in 2005,

in which he publicly claimed Elizabeth as his common-law wife

and certainly achieved judicial recognition of that status

because the trial court awarded custody of Elizabeth's late

son's children to Larry and Elizabeth.  The following exchange

is recorded in Larry's October 25, 2005, deposition:

"[The attorney]: And are you married?

"[Larry]: We've never gone through the ceremony but
we consider ourselves to be. 

"[The attorney]: So you consider yourself to be
common-law married?

"[Larry]: Yes."
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Furthermore, Larry himself, as well as three of

Elizabeth's five witnesses, testified that from 2005 through

2012 the marriage relationship was recognized.  Debbie

Mitchell said that she had believed that the parties were

married.  Rachel Dunnaway testified that the parties had lived

together.  Larry, Mitchell, and Carmon Hall each testified

that Elizabeth and Larry had publicly referred to one another

as "husband" or "wife."  Larry and Hall testified regarding

various types of documents and transactions that declared the

marriage relationship, including a joint banking account and

joint income-tax documents.  The parties and the witnesses

testified that Larry and Elizabeth had shared household duties

and expenses and that they had engaged in numerous aspects of

the day-to-day mutual existence of married persons, including

celebrating holidays together, participating in school

activities together, vacationing together, hosting parties in

their residence, and rearing children together.

Clearly, by the time of the trial, the witnesses were

aware that the parties were never ceremonially married, and

the testimony reflects that awareness; however, if the courts

of this state have struggled to apply the correct law, then
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ordinary witnesses cannot be expected to decisively testify

regarding whether the parties are married at common law,

especially when, arguably, at the time of the trial, the

witnesses remain unaware of the elements required to achieve

a common-law-marriage relationship.  Thus, I respectfully

dissent from the main opinion's determination that the

witnesses' sometimes equivocal testimony amounts to

"conflicting" evidence or "credible evidence [that] supports

the trial court's determination that there had not been a

public recognition of the parties' relationship as a marriage

and the public assumption of marital duties."  ___ So. 3d at

___.  

That said, this case vividly illustrates that the time

has come to abrogate common-law marriage in Alabama.  The

availability of common-law marriage gave Larry and Elizabeth

the ability to use the doctrine to receive the benefits of

marriage when it suited them and gave them the ability to deny

it when it did not.  I urge the legislature to end the

confusion existing around common-law marriage by enacting a

statute specifically denying further legal recognition of

certain relationships as common-law marriages; I recommend
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that such a statute should have prospective application only

and that all common-law marriages entered into before the

statute is enacted be considered legally valid.  Of course

full faith and credit must be given to all common-law

marriages entered into in jurisdictions that continue to

recognize common-law marriage. 

In my view, no need for common-law marriage exists.  It

is antiquated, uniformly misunderstood, and promotes a lack of

commitment that now serves to jeopardize the definition of

marriage more than ever before in our state's history.  Our

laws have evolved to adequately protect economically dependent

single parents as well as the inheritance rights of children

born out of wedlock.  Unlike in the past, ceremonial marriage

is readily available to all.  The acquisition of a marriage

certificate removes any dispute regarding the validity of the

marriage relationship and any risk that an impediment to a

marriage exists.  Requiring a minimal effort to access the

benefits of marriage is not too much to ask when documentation

of a person's marital status will improve both judicial and

business efficiency.  
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Judicial recognition of common-law marriage has led to

unnecessary litigation, perjury, and fraud for too long. 

Common-law marriage should not be encouraged or tolerated when

a bright-line standard for determining marital status is

readily available.  The legislature, by its silence, should

not require the courts of this state to continue to struggle

to separate fraudulent claims of marriage from valid ones when

requiring parties who wish to enter into a marital

relationship to obtain a marriage certificate would decisively

solve the problem.  
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